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Calif. Insurance Regulation Defies Trump’s America 

By Nathaniel Braun, Selman Breitman LLP 

Law360, New York (April 25, 2017, 11:39 AM EDT) --  
Since enacting the McCarran-Ferguson Act[1] in 1945, the federal government has 
mostly avoided the business of regulating insurance – that regulation is left to the 
states. California has the second biggest insurance market in the country and 
exercises a considerable amount of regulatory control over the offer, issuance and 
management of insurance in the state. But as California finds itself at odds with the 
Trump administration, California is actively working to cement its regulatory 
framework over hot-button issues like environmental protection, emissions 
standards and civil rights — this is already having, and will continue to have, knock-
on impacts on insurance and insurance-like business in California. 
 
Though California’s last governor was a moderate Republican, Arnold 
Schwarzenegger, California is dominated by the Democratic Party and appears likely to remain so for the 
near future. Governor Jerry Brown has taken a public open stance against the policy positions of the 
Trump administration since the 2016 election, and has doubled down since Trump became president in 
January 2017.[2] 
 
On Dec. 14, 2016, Brown announced that California had scientists and lawyers on its side, and was 
“ready to fight” the Trump administration on climate policy.[3] In his “State of the State” speech on Jan. 
24, 2017, Governor Brown stated: “While no one knows what the new leaders will actually do, there are 
signs that are disturbing. We have seen the bald assertion of ‘alternative facts.’ We have heard the 
blatant attacks on science. Familiar signposts of our democracy — truth, civility, working together — 
have been obscured or swept aside.”[4] He continued with a list of policies and positions spanning 
human rights, infrastructure, climate change and health care — which he vowed to promote and legally 
defend. The title of his speech reportedly was “California Is Not Turning Back, Not Now, Not Ever.”[5] 
 
For its part, the Trump administration seems eager to fight back against California.[6][7] 
 
While these disputes do not directly implicate nonhealth care insurance regulation, there is good reason 
to believe that they have had, and will continue to have, ancillary impacts on insurance regulation — 
because the incoming justices on the California Courts of Appeal are themselves likely to be more 
favorable to regulation. 
 
The Trump administration is inherently suspicious of regulation.[8] In response, it is likely that Jerry 
Brown will seek to strengthen California’s regulatory power. The California courts have recently decided 
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two major cases in favor of the Department of Insurance — and that may be a continuing trend, as 
Brown has appointed 3 justices to the Supreme Court and two dozen to the Courts of Appeal. 
 
Below, I briefly discuss the two recent cases. Then, I will discuss a pending case before the Supreme 
Court — which may provide further insight into the courts’ view of regulatory deference. 
 
Association of California Insurance Companies v. Jones 
 
On Jan. 23, 2017, the Supreme Court held that the Department of Insurance (the commissioner is the 
named party) had the authority to regulate how insurance companies may communicate and estimate 
replacement value of homes in Association of California Insurance Companies, et al. v. Jones, 2 Cal.5th 
376 (2017). 
 
In the past few decades, home insurance policies have shifted away from “guaranteed replacement 
coverage” — where an insurer would fully repair or rebuild a home — to policies with defined monetary 
limits on coverage. When offering these policies to consumers, insurers are required to provide an 
estimate of the replacement value of the property being insured — replacement value is defined as “the 
amount it would cost to repair, construct, rebuild or replace a damaged or destroyed structure.”[9] 
Consumers are therefore, in principle, able to assess the amount of insurance they need to purchase — 
i.e. a high enough monetary limit — to fully rebuild their home in case of a disaster. 
 
In practice, however, consumers are still frequently underinsured. In the late 2000s, following a series of 
wildfires and a review by the Department of Insurance, it became clear that homeowners were insured 
under policies that did not cover the complete cost to rebuild their home — their coverage was often 
short by hundreds of thousands of dollars. The California insurance commissioner concluded that the 
“replacement value” estimations were often too low, and issued regulations requiring the estimate of 
replacement value to include the cost of services ancillary to the rebuilding of the structure — such as 
demolition of damaged structures, removal of debris and contractors’ overhead and profits.[10] The 
regulation also dictated how to communicate that estimate to consumers. 
 
The Association of California Insurance Companies sued to have the regulation deemed invalid. The 
association argued that the commissioner lacked authority to issue this regulation, while the 
commissioner argued that it was entitled to enact these regulations under the California Unfair 
Insurance Practices Act, under its right “to implement, interpret, or make specific” statutes that are 
“enforced or administered by” the Department of Insurance — specifically, California Insurance Code 
section 790.03, which prohibits “unfair, deceptive, or misleading” statements to insureds. Such 
regulation must be “reasonably necessary to effectuate the purpose of the statute.”[11] 
 
At both the trial and appellate levels, the association prevailed. The courts held that though the 
“estimates” are inherently inaccurate, they are not “unfair, deceptive, or misleading,” and that the 
legislature did not arrogate to the commissioner the authority to use regulations to further define 
specific types of conduct as “unfair, deceptive, or misleading” beyond those listed in the statute. 
 
The Supreme Court reversed. The court first held that the commissioner did have that authority because 
the Unfair Insurance Practices Act did not expressly limit to the legislature the right to define “unfair, 
deceptive, or misleading” statements. The court then held that the regulation was proper, because 
while estimates are often inaccurate, they are — in the commissioner’s view — certain to be inaccurate 
if they don’t include the projected costs listed in the regulation. 
 



 

 

Mercury v. Jones 
 
Weeks later, the Court of Appeals ruled in favor of the commissioner again in Mercury Casualty 
Company v. Jones, 8 Cal.App.5th 561 (2017). 
 
California insurers are not able to charge rates not preapproved by the commissioner — the 
commissioner is entitled to review the expenses of an insurer in evaluating the propriety of the rate, as 
insurers are not forced to offer a “confiscatory” rate that would cause “deep financial hardship.” Some 
expenses, however, may not be considered in analyzing the financial impact on the insurer. 
 
In that case, Mercury had petitioned to increase its rates for homeowners’ insurance, which was denied 
by the commissioner. A sticking point was the millions of dollars spent by Mercury to advertise its 
business — which is excluded from the expenses calculation if the advertising is “institutional 
advertising,” defined as “advertising not aimed at obtaining business for a specific insurer and not 
providing consumers with information pertinent to the decision whether to buy the insurer's 
product.”[11] The commissioner concluded that because Mercury’s advertising was for the entire group, 
rather than for specific insurers, it was “institutional advertising” and could not be considered among 
the valid expenses. 
 
Mercury sued, and other insurance trade organizations intervened — arguing that the Commissioner’s 
content-based regulation violated the First Amendment. The Court of Appeal, applying strict scrutiny, 
disagreed. It held that the regulation served a compelling interest: the state’s interest in “prohibiting 
excessive [insurance] rates ... by making sure that only the reasonable costs of providing 
 
Insurance [are] included in the rates.” It held that the regulation was “narrowly tailored” because it was 
the “least restrictive means available” to “prohibit[] the insurer from passing the cost of such 
advertisements on to the consumer.” 
 
The Next Test of the Courts’ Deference to the Department of Insurance is Pending – It Appears Likely 
to Continue 
 
As California becomes more supportive of other types of regulation, it appears likely that the state — 
and its courts — will be increasingly deferential to the commissioner’s regulation of insurance. This 
article does not comment on the wisdom of that deference, but it is likely to impact the business of 
insurance — and possibly insurance-like business — in the future. 
 
Last year, the Supreme Court granted a petition for review of the Court of Appeal’s decision in Heckart v. 
A–1 Self Storage Inc., 243 Cal.App.4th 525 (2015). In this case, the defendant storage company, A-1, 
required that tenants purchase insurance to cover the stored property. However, A-1 provided a 
“Consumer Goods Protection Plan” wherein A-1 would pay up to $2,500 for loss or damage to the 
tenant’s stored property resulting from certain enumerated risks — which would satisfy the insurance 
requirements. The protection plan was written based on a template provided by a company in the 
insurance business, Deans & Homer, who also provided A-1 with a template for forms, policies and 
procedures. Deans & Homer also adjusted claims for the protection plan. 
 
Plaintiff Samuel Heckart was charged for a protection plan, and brought a putative class action against 
A-1 claiming that the protection plan was “an unlicensed and illegal insurance policy,” and that A-1 was 
not complying with applicable laws. Both the trial and appellate courts rejected Heckart’s argument, 
finding that the “primary objective” was not the shifting and distribution of risk (i.e. insurance) but 



 

 

rather the letting of storage space — as the protection plan was not a standalone agreement but was 
appended to the rental agreement. 
 
The Court of Appeal noted that it would defer to the opinion of the Department of Insurance, which had 
twice advised Deans & Homer that the protection plan was not insurance “for the purposes of statutory 
regulation.” 
 
Heckart petitioned the Supreme Court for review of the Court of Appeal’s decision, and review was 
granted on March 16, 2016. Heckart’s petition argues, among other things, that the Department of 
Insurance is not entitled to deference because 1) its opinion was “ad hoc” and did not have force of law, 
and 2) there was no evidence that the Department of Insurance had formally reviewed the contracts in 
question. 
 
It is impossible to know which aspects of the Heckart case appealed to the Supreme Court, but 
attorneys, policyholders and insurers alike should pay attention — the court may provide further insight 
into its view of regulatory deference. 
 
I suspect that, if the court addresses the department’s opinion at all, it will continue to defer to the 
department’s analysis. California, unlike the Trump administration, is bolstering the power of its 
regulators. 
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