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Food Contamination: When Responsible Parties Are Identified 

By Eldon Edson (May 9, 2018, 12:03 PM EDT) 

As of May 2, 2018, investigation was continuing regarding an extremely 
widespread E. coli outbreak attributed to romaine lettuce. On April 13, 2018, 
the U.S. Food and Drug Administration warned the public of the outbreak which 
had begun in mid-March 2018. By April 27, 2018, it had been determined that 
121 people from 25 states had become ill because of consuming this type of 
lettuce; 52 people had been hospitalized, 14 of those patients had developed 
kidney failure, and one fatality had occurred. 
 
Investigation had indicated that the source of the foodborne illness was romaine 
lettuce contaminated with E. coli O157:H7, and that this lettuce was grown in the 
Imperial Valley growing region centered around Yuma, Arizona. (This region is 
the nation's largest supplier of winter greens such as lettuce, cabbage, spinach, 
kale and spring mix; it supplies more than 90 percent of the nation's winter lettuce.) The FDA, 
the Centers for Disease Control and Prevention, affected states, and the U.S. Department of 
Agriculture’s Food Safety and Inspection Service, were all participating in the investigation. 
 
At last report, one farm located in Yuma had been identified as a source of contaminated lettuce, but 
only of lettuce that had sickened several people at a correctional facility in Alaska. This farm had not 
been linked to other E. coli illness cases, and the public agencies had not pinpointed where in the supply 
chain the contamination had occurred. With this one exception, the specific growers, suppliers or 
distributors, or any particular brands, of the contaminated lettuce causing the overall outbreak had yet 
to be identified. The public agencies were continuing to try to identify and track the apparently multiple 
distribution chains that could explain the broad geographical scope of the outbreak. The agencies were 
trying to trace the lettuce distribution chain starting with each cluster of outbreak victims located in the 
22 states and then moving backwards from victims to the immediate suppliers, distributors, 
packagers/transporters, harvesters and farms which may have been responsible for the 
contamination.[1] 
 
Foodborne illness outbreak investigations are conducted for public health and safety reasons. Public 
agencies investigate these outbreaks to control them so more people do not get sick in the outbreak and 
to learn how to prevent similar outbreaks from happening in the future. However, the results of these 
investigations can prove to be invaluable to not only the outbreak victims seeking compensation, but 
also to those suppliers who merely unknowingly passed on an already contaminated food item. The 
suppliers face the substantial costs of recalling the products and offering replacement products or 

 

Eldon Edson 

mailto:customerservice@law360.com


 

 

refunds; working with federal, state and local officials regarding investigation and confirmation of the 
source of the contamination and the remedy; and of the personal injury suits which are likely to be filed. 
As to how to pay these costs, a supplier will, of course, look to its own first-party loss and third-party 
liability insurance policies. 
 
The results of the public agencies' investigation allow the supplier to look further down the chain of 
supply of the food product to see who might be responsible for the contamination, and then determine 
whether the supplier could have the benefit of an indemnity/hold harmless agreement entered into 
with the responsible party, or was added as an additional insured on applicable insurance maintained by 
the responsible party. The members of the overall chain of supply that are identified by the investigation 
are all potential defendants in the lawsuits that are likely to be brought by those affected by the 
outbreak, and each member of this chain should have insurance that could apply to resolve the suits 
brought against the member. 
 
In the case of bacteria-caused illness situations, there are two primary components of the investigation 
that will be conducted by the public agencies: (1) DNA testing, and (2) traceback investigation. As to 
DNA testing, it was during the 1995 criminal trial in The People vs. O.J. Simpson that the general public 
first became aware of the availability and importance of DNA evidence. While the outcome of that trial 
turned on factors other than the results of DNA testing (for example, a nonfitting glove), in foodborne 
illness outbreak situations involving bacteria, DNA testing has proven to be a solid link to tracing and 
chasing, and then recovering from, the parties responsible for the particular outbreak and then the 
liability insurers for these responsible parties. 
 
While parasites and viruses are culprits too, harmful bacteria are the most common cause of foodborne 
illnesses. While contamination by bacteria may occur during food preparation, some bacteria may be 
present on raw foods when you or a restaurant purchase them. Contamination of raw meat and poultry 
can occur during slaughter. Seafood may become contaminated during harvest or through processing. 
Eggs may be contaminated with Salmonella inside the eggshell. (We know you are asking: "How?" 
Answer: If a hen’s reproductive organs are infected, the yolk of an egg can be contaminated in the hen 
before it is even laid.) Produce such as lettuce, tomatoes, sprouts and melons can become contaminated 
(typically with Salmonella, Shigella or Escherichia coli [E. coli] bacteria) during growing, harvesting, 
processing, storing and shipping, not just during final preparation for consumption.[2] 
 
Bacteria are microscopic and unicellular, but they are still living organisms with DNA, aka 
deoxyribonucleic acid, a self-replicating material present in nearly all living organisms as the carrier of 
genetic information. A particular bacteria's DNA is unique and traceable. 
 
DNA testing has come a long way since 1995 and continues to get ever more precise. Today the CDC's 
PulseNet USA network of laboratories [3] is able to use a bacteria’s DNA fingerprints taken from 
individual patients suffering from foodborne illness caused by bacteria to detect and stop local and 
multistate outbreaks and to track down and pinpoint the source of the bacteria. PulseNet's official name 
is "The National Molecular Subtyping Network for Foodborne Disease Surveillance," and PulseNet has 
been in operation since 1996. PulseNet currently consists of 83 labs located throughout the U.S. and U.S. 
territories, and it is a member of PulseNet International, an organization with 88 members around the 
world.[4] The lab networks established by the other members collaborate with each other and with 
PulseNet USA in identifying and dealing with outbreaks. 
 
The PulseNet labs use a variety of tools, including pulsed-field gel electrophoresis, or PFGE, multiple 
locus variable number tandem repeat analysis, or MLVA, and whole genome sequencing, or WGS, to 



 

 

perform the DNA fingerprinting (subtyping) needed to identify the origin of the contamination. Detailed 
discussions of these methods are available on the CDC's website.[5] 
 
PulseNet currently tracks eight bacteria based on the growing DNA fingerprint databases that have been 
established for each bacteria. The scientists at the labs are bacterial sleuths who crack open the DNA 
fragments, separate them and take their "mugshots." These images are then stored in the applicable 
database. The more DNA fingerprints in a particular bacteria’s database, the greater the chance of 
finding a genetic match. It has been estimated that, by identifying and eliminating the source of an 
outbreak quickly, PulseNet prevents some 270,000 illnesses every year caused by just the three most 
common bacterial causes of foodborne illness: Salmonella, E. coli O157 and Listeria.[6] 
 
Using DNA fingerprints from outbreak patient specimens and the information in the national databases, 
PulseNet personnel can confirm the location of the outbreak and how far it has spread. Investigations 
are then conducted by federal and state agencies to pinpoint the contaminated food item, for example, 
shredded romaine lettuce, and then the last distributor(s) in the chain of distribution who provided the 
item for public consumption. 
 
Once the contaminated food item and its immediate distributor(s) have been identified, a traceback 
investigation will be conducted to determine and document the distribution and production chain back 
to the original source, for example, a particular lettuce-growing area and then, if possible, one or more 
specific farms. Traceback investigation is a method used to determine and document the distribution 
and production chain, and the source(s), of a product that has been implicated in a foodborne illness 
investigation. The Food and Drug Administration is a key player in this type of investigation.[7] 
 
To learn of past and ongoing foodborne illness outbreaks and to keep updated regarding a particular 
outbreak and the results of the public agencies' investigation, visit the CDC and FDA websites.[8] These 
websites provide a wealth of information regarding past and ongoing outbreaks, including information 
as to the culprits identified. This is information that is needed by both outbreak victims and suppliers 
involved in the chain of distribution of the contaminated food to identify the ultimately responsible 
parties and then the insurers for those parties. 
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[1] See discussions at: 
https://www.fda.gov/Food/RecallsOutbreaksEmergencies/Outbreaks/ucm604254.htm and 
https://www.cdc.gov/ecoli/2018/o157h7-04-18/index.html. 
 
[2] See discussions at: https://www.cdc.gov/foodsafety/production-chain.html. 
 
[3] Website at: https://www.cdc.gov/pulsenet/about/index.html. 
 
[4] Website at: https://www.cdc.gov/pulsenet/participants/international/index.html. 
 



 

 

[5] See discussion at: https://www.cdc.gov/pulsenet/pathogens/index.html. 
 
[6] See discussion at: https://www.cdc.gov/pulsenet/anniversary/index.html. 
 
[7] See discussion at: https://www.foodsafetymagazine.com/magazine-archive1/octobernovember-
2014/traceback-investigations-mapping-the-maze/. 
 
[8] See discussions at: https://www.cdc.gov/foodsafety/outbreaks/multistate-outbreaks/outbreaks-
list.html and https://www.fda.gov/Food/RecallsOutbreaksEmergencies/Outbreaks/default.htm. 
 

 

 

 

 


