
When employees and other supervised 
people engage in willful acts not 

covered by liability policies, some lawyers 
attempt to cast the incident as negligent 
hiring, training, retention or supervision. 
Many insurance coverage attorneys as-
sume these negligence claims are cov-
ered under standard commercial general 
liability policies in California. However, 
our state courts stand at the brink of an-
nouncing that such claims do not involve 
“accidents” covered by general liability 
insurance.

Minkler gives a hint
Practitioners often read the state Su-

preme Court opinion in Minkler v. Safeco, 
49 Cal. 4th 315 (2010), as finding negligent 
supervision to be a covered occurrence un-
der general liability policies.

Minkler was a narrow case, however, 
concerning child molestation. An alleged-
ly negligently supervising mother assert-
ed that her conduct was not intentional 
and the severability clause in the policy 
required that her conduct be examined 
independently of her son’s obviously in-
tentional acts. The court found in favor of 
the insured mother, but it did not decide 
the “occurrence” issue because Safeco had 
not asserted that the molestations were not 
“accidents.” On that issue, the court direct-
ed readers to Delgado v. Interinsurance 
Exch., 47 Cal. 4th 302, 308-17 (2009), and 
Hogan v. Midland National, 3 Cal. 3d 533, 
560 (1970).

The injury-causing act
In phrasing the “occurrence” issue as 

whether the molestations were accidents, 
and then referring to its earlier decisions 
in Delgado and Hogan, the Minkler court 
arguably acknowledged that the immedi-
ate cause of injury would need to be an 
“accident” to be covered, not the ancillary 
negligent supervision. 

Hogan involved an insured who sold a 
defective saw which cut lumber too nar-
rowly, leading to complaints from the 
claimant’s customers. In response, the 
claimant cut later orders wider than nec-
essary to compensate for the defect. The 
court found the narrowly cut lumber to be 
caused by an “accident,” while the lumber 
cut too wide was not. As the court stated, 
“[t]he deliberate nature of [the claimant’s] 
act (i.e., he contemplated the result of his 
act before he cut the boards) prevented the 
overcutting from constituting an accident.” 
Note that it was the claimant’s deliberate 
conduct, not the insured’s, which rendered 

The first case to undertake a serious 
analysis of the question, however, Amer-
ican Empire Surplus Lines v. Bay Area 
Cab Lease, 756 F.Supp. 1287 (N.D. Cal. 
1991), and most subsequent decisions, 
have found negligent supervision, etc., not 
to be an “occurrence.” In Bay Area Cab 
Lease, the insured was charged with negli-
gently hiring and supervising a cab driver 
who molested a child passenger. The court 
found that the negligent hiring was neither 
the cause of the injury nor an accident: 
“The hiring of [the molesting employee] 
merely created the potential for injury to 
[the claimant] but was not itself the cause 
of the injury. ‘Courts have consistently 
drawn a distinction between the immedi-
ate circumstances which inflict bodily in-
jury and the antecedent negligence which 
sets in motion a chain of events leading 
to that injury’” (citing Maples, supra). In 
agreement are Ananda Church of Self-Re-
alization v. State Farm, 2003 WL 205145 
(Cal. App. 3d Dist., Jan. 31, 2003) (church 
sued for sexual harassment, employment 
discrimination and negligent supervision); 
Farmer ex rel. Hansen v. Allstate, 311 F.
Supp.2d 884 (C.D. Cal. 2004), aff’d 171 
Fed.Appx. 111 (2006) (molestation (in 
dicta)); and L.A. Checker Cab Co-op. v. 
First Specialty [formerly published at 186 
Cal. App. 4th 767] (Cal. App. 2d Dist., 
June 14, 2010) (cab driver’s shooting a 
would-be passenger).

The threshold issue
Before reaching the “occurrence” ques-

tion, however, negligent supervision must 
be deemed a cause of injury. Several state 
courts have published opinions on this 
subject, the majority determining that neg-
ligent supervision is not a separate cause 
of injury under the “concurrent cause” 
doctrine established in State Farm v. Par-
tridge, 10 Cal. 3d 94 (1973). 

In fact, only one published state opin-
ion has held that negligent supervision 
constitutes a concurrent cause, leading 
to coverage. Underwriters v. Purdie, 145 
Cal. App. 3d 57 (1983) (liquor store em-
ployee shot claimant). 

All the later decisions — and the bet-
ter-reasoned ones — find the concurrent 
cause analysis untenable for negligent 
supervision claims. Atlas Assurance v. 
McCombs, 146 Cal. App. 3d 135 (1983), 
reh’g denied (theft of belongings from 
self-storage facilities; “No liability can 
arise from the claimed risk in negligent-
ly hiring a thief unless the thief actually 
steals something”); Continental v. City of 
Richmond, 763 F.2d 1076 (9th Cir. 1985) 

the overcutting nonaccidental. 
In Delgado, the court faced a claim 

of self-defense for an assault and battery 
charge. Citing Hogan, the court stated 
that “an injury-producing event is not an 
‘accident’ within the policy’s coverage 
language when all of the acts, the manner 
in which they were done, and the objec-
tive accomplished occurred as intended by 
the actor.” Note again the use of the term 
“actor” here rather than “insured.” Addi-
tionally, the Delgado court differentiated 
the analysis of “intent” for the insuring 

agreement’s “occurrence” requirement 
from that for an intentional acts exclusion, 
concluding that “an insured’s unreason-
able belief in the need for self-defense 
does not turn the resulting purposeful and 
intentional act of assault and battery into 
‘an accident’ within the policy’s coverage 
clause.” Finally, Delgado cites the holding 
in Maples v. Aetna, 83 Cal. App. 3d 641, 
647-48 (1978), that “the term ‘accident’ 
unambiguously refers to the event caus-
ing damage, not to the earlier event cre-
ating the potential for future injury” — an 
“earlier event” like negligent supervision 
claimed against a homeowner parent, a 
nontortfeasing spouse, or an employer.

Cases are divided
The state Courts of Appeal have yet 

to issue a published opinion addressing 
the precise question of whether negligent 
supervision, hiring, training or retention 
constitutes an “occurrence,” but federal 
and unpublished state opinions are in dis-
agreement. Finding such an “occurrence” 
are State Farm v. Westchester Investment, 
721 F.Supp. 1165 (C.D. Cal. 1989) (negli-
gent supervision of the property managers 
committing race discrimination); Westfield 
Ins. Co. v. TWT, 723 F.Supp. 492 (N.D. 
Cal. 1989) (negligent supervision con-
cerning financial dealings with a failed 
savings and loan association); Keating v. 
National Union, 754 F.Supp. 1431 (C.D. 
Cal 1990), rev’d on other grounds, 995 
F.2d 154 (corporate bonds fraudulently 
sold to customers of a savings and loan 
association); and Fireman’s Fund v. Na-
tional Bank for Cooperatives, 849 F.Supp. 
1347, 1368 (N.D. Cal. 1994) (misrepre-
sentations in inventory certificates).
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(police brutality); Century Transit Systems 
v. American Empire Surplus Lines, 42 Cal. 
App. 4th 121 (1996) (cab driver’s assault 
of persons filming a gay rights protest); 
Low v. Golden Eagle Ins. Co., 2002 WL 
386415 (Cal. App. 1st Dist., March 12, 
2002) (assault and rape by co-employee); 
Maryland Cas. v. Gonzalez, 848 F.Supp.2d 
1144 (E.D. Cal. 2012) (door-to-door sales-
person’s car accident while intoxicated).

***
For insurers assessing California claims 

of negligent hiring, training, retention and 
supervision, although there are published 
federal cases finding that such claims con-
stitute an “occurrence,” there is no support 
for that theory in the state cases, and it is 
even criticized by other federal decisions. 

The appropriate analysis under pub-
lished California case law, before even 
reaching the “occurrence” question, is 
that these claims do not constitute an inde-
pendent cause of injury. Although Purdie 
ruled otherwise and had influence early in 
the debate, Century Transit lucidly crit-
icized that holding and remains the last 
published state court opinion on the topic, 
holding that “the negligent hiring or reten-
tion theory asserted against [an] employer 
[is] not an independent cause of the injury 
but rather a theory for imposing liability 
on a third party.” 

As such, insurers can assert that unless 
the immediate cause of an injury — the 
action of the supervised individual — is 
a covered “occurrence,” there can be no 
coverage for the claim of negligent super-
vision, training, hiring or retention. That 
conclusion was reiterated in the 2012 fed-
eral decision Gonzalez, and the reasoning 
is implicitly approved in the dicta of our 
own 2010 Supreme Court case Minkler.
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